JAMES P. GEORGE* Access to Justice, Costs, and Legal Aid If the ideal of justice is not pervasive in the United States, the issue of justice is-not so much in its rendition, but in its penetration of news, politics and entertainment. Current media issues include the death penalty-erroneous convictions and the lack of lawyers for appeals'; tort reform-conflicting data on medical malpractice litigation 2 and a perceived abuse of class actions; and the judiciary itselfjudicial selection, political attacks on so-called "activist judges," 3 and the sometimes hidden issue of court budgets. Within this fascination, the multiple problems in accessing justice are lost.
Legal news becomes entertainment with the periodic carnival of celebrity criminal trials which cluster like natural disasters. Taking a half-step back to fictional accounts, television programming in the United States presents the irony of numerous series concerning lawyers and/or law enforcement, but dealing little with access to the system it depicts. CSI (for Crime Scene Investigation) is a police drama about forensic work and was American television's top-rated show for the 2002-03 and 2003-04. For the week June 20-26, 2005, the top 20 broadcast television shows included eight crime or court-related shows, 4 likely with no mention of access issues. To the contrary, these shows create the impression that litigants have lawyers as a matter of course and that courts are readily available within the hour.
Justice-as-politics is another aspect of entertainment. Wrenching public policy questions parade in front of us, yet political plat-forms only vaguely refer to justice. The 2004 Republican Party platform in its defense of exclusive heterosexual marriage attacked the judiciary 5 while the Democrat's platform was silent on justice. 6 Missing in both platforms is any overt reference to the more widespread problems in access to justice. Access to legal services for indigents and middle-income people has not been a significant issue, although the Legal Services Corporation remains under attack. A larger political issue has been the flip side of access to justice-the perception that lawyers and the legal system have undermined health care, the manufacturing sector, and other vital American interests. This issue has played out not only in legislatures capping damage awards and in some cases eliminating legal remedies, but in increased regulation of attorney fees and more recently, political attacks on the judiciary. The assault on the judiciary includes sharp funding cuts for court operation in both the state and federal systems, and on the state level only, denials of judicial pay raises. 7 This article is excerpted from a report done for the 17th International Congress of Comparative Law, a quadrennial convention of lawyers and scholars. The full report on the United States is 47 pages, responding to questions posed by Professor Ugo Mattei to reporters from several countries. Space limitations for this symposium issue required the omission of much of the study, but readers wanting a copy of the full report may obtain it from the author. 8 The selections here highlight the so-called litigation explosion in the United States and the costs of maintaining its court systems, with abridged 5. Under the heading "Protecting Our Families," the platform states: "President Bush said, 'We will not stand for judges who undermine democracy by legislating from the bench and try to remake America by court order." See www.gop.com/medial 2004platform.pdf at page 84. The platform then mentioned the Republicans' support for an amendment to the Defense of Marriage Act. 28 U.S.C.A. § 1738C (West Supp.
2005).
The original act denied full faith and credit status to any one state's judicial finding in support of same-sex marriage, and the amendment-now termed the Marriage Protection Act of 2005, H.R. 1100-strips federal courts of jurisdiction to consider the original act's constitutionality. The bill is currently in subcommittee. See http://thomas.loc.gov.cgi-bin/bdquery/z?d109:h.r.01100:. The platform continues: "We urge Congress to use its Article III power to enact this into law, so that activist federal judges cannot force 49 other states to approve and recognize Massachusetts' [sic] attempt to redefine marriage." See www.gop.com/media/2004platform.pdf at page 84.
6. See www.dems2004.org. The current Democratic Party website endorses one aspect of access to justice in its support of "Civil Rights and Justice" but offer no specifics. See http://www.democrats.org/agenda.html.
7. See infra note 54. 8. My email is pgeorge@law.txwes.edu. Topics raised in Professor Mattei's questionnaire but omitted here include the stigma to suing or being sued; the principal of innocence until proven guilty as limiting the stigma for criminal defendants; the structure of attorney fees; the costs of litigation to the consumer; the costs of specific lawsuits; legal insurance; pro bono practice; public interest law firms; sources for consumers obtaining legal advice; the use of criminal litigation as a substitute for civil litigation; victims' rights in the criminal process; victims' prosecution of crimes; and additional information on legal aid for low income clients. discussions of other topics such as the consumer's costs in litigating and legal services for low income clients.
I. THE INSTITUTIONS OF JUSTICE
Any attempt to measure justice or its access must start with the institutions cloaked with the power to render justice. Since the elimination of tribal and feudal courts, the Anglo-American system has depended on courts of law for the resolution of private disputes, and increasingly for public disputes. But the law courts' dominance has been periodically modified and even preempted by alternative systems such as equity, and more recently arbitration and other forms of dispute resolution that offer, or at least purport to offer, significant alternatives to traditional courts. The United States today uses a number of these systems both to supplement and in some cases replace litigation. In measuring access, these institutions could be examined on any number of issues; this study will focus on two crucial issues-the volume of business in the courts and the costs of maintaining courts as our primary means of resolving disputes.
A. Courts
Courts in the United States are divided into state and federal systems in which state courts are the courts of general jurisdiction and federal courts have limited jurisdiction as outlined in the United States Constitution and further specified by Congress. Federal courts are organized into 91 districts exercising trial and some appellate jurisdiction, 13 intermediate courts of appeal, and one Supreme Court. In addition, Congress has created a number of other specialized tribunals which adjudicate such matters as bankruptcy cases, contract claims against the government, appeals from administrative agency decisions, and disputes in United States territories. 9 Most states court systems mirror the federal system with trial-level courts, intermediate appellate courts and a single high court, although variations exist. 10 State court systems also have lower-level trial courts with jurisdiction limited both by subject matter and amount in controversy; these are often denominated as county courts and small claims courts." Many Indian tribes maintain courts with limited ju- This number fails to account for the number of parties in each suit, and for the number of disputes with parallel or multiple filings (that is, P sues D who in turn sues P for a mirror-image claim in a second court).13
b. The number of lawsuits: A litigation explosion is widely perceived in the United States, and as with other issues, the data can be read to support diametrically opposed positions that (1) Americans are the most litigious people on earth, and alternatively (2) we're about average. 14 Some attempt at objectivity may be had by looking at the numbers compiled by courts, although the numbers below are only the briefest sketch of the data compiled and compared by the state and federal judiciaries. In regard to state court litigation, the most recent data measures the period from 1993 to 2002, showing that during that time: (1) civil cases increased by 14 percent in state courts of general jurisdiction, and by 10 percent in state courts of limited jurisdiction; (2) domestic relations cases increased by 14 percent; appeal de novo in the district court. This means that the "appeal" is not a review of a trial record (because there is none), but is instead a new trial.
12. See generally ROBERT N. CLINTON 27. The apparent reason is that district court actions filed in any given year will not all reach final judgment in the same year, thus requiring a case-by-case tracking linked both to the filing year and the appeal year, which is no doubt difficult. Instead the NCSC tracks the number of filings in the various state appellate courts in a given year, grouped by civil and criminal appeals.
This works out to a .003 appeal rate, or three-tenths of one percent of the total cases filed. Note, however, that of the 95.9 million cases filed, 57.7 million were traffic-related (not including civil claims for traffic accidents). When limited to civil, domestic relations, criminal and juvenile actions filed, the number is 38.5 million. Assuming that the vast majority of appeals came from this smaller pool, the appeal rate is .007, or .07 of one percent.
Federal appeals are more difficult to track. In a practice identical to that of the National Center for State Courts, the Administrative Office of the United States District Courts (the "AO") does not specifically track percentage of cases appealed. As explained above, the likely reason is that district court actions filed in any given year will not reach final judgment in the same year, thus requiring a caseby-case tracking linked both to the filing year and the appeal year, which is apparently too difficult. Instead the AO tracks the number of filings in the Circuit Courts of Appeal in a given fiscal year (grouped by administrative appeals, criminal appeals, civil appeals, and original actions). In voluntary dismissal, involuntary dismissal, and summary judgment, or agreed judgment (where settlements would most likely be accounted for in the voluntary dismissals and the agreed judgments). The Administrative Office for the Federal Courts does not keep separate data on this.
Court Efficiency
However accessible courts may be for filing claims and issuing process, however affordable the attorneys, and however convenient the procedural rules for the pro se litigant, the delivery of justice is compromised by an inefficient system. Efficiency may be measured in any number of ways, but two important measures are court delays, and the ability of the system to compensate victims and assess the costs against wrongdoers and not innocent third parties. The American system has a mediocre score on the first and a lower score on the second.
a. Justice delayed: Litigation delays are the subject of complaint but are difficult to measure. We may speculate that they are becoming more common because of the increased complexity of litigation and because of legislative short-funding in both in state and federal courts. Neither the state nor the federal systems collect date on time from filing to resolution. For federal courts, however, we may get a hint by measuring the case backlog, tracked as "cases terminated" versus "cases left pending." At the close of FY 2004 there was an 11.1 percent increase in the number of civil cases pending and a 10.8 percent increase in criminal cases pending, over the number for FY 2003. In addition, FY 2004 was the first time in five years that the federal district courts terminated fewer cases in the year than those left pending; for civil cases, federal courts have terminated fewer cases than those left pending for the past four years. If this depicts a trend, then the backlog is growing.
Unlike the federal court system, state courts have no collective data on pending cases at the end of calendar or fiscal years. This leaves almost no means of measuring the composite state court system, and I'm not aware of any published data for individual states, though some no doubt collect it. In 2001, the National Center for State Courts published a study entitled Caseload and Timeliness in State Supreme Courts, measuring various aspects of high appellate resolution in five states. The study concluded that the studied states' supreme courts were reasonably timely overall, but with significant variations explained in part by the variety of their respective caseloads. 
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b. Efficiency of the civil and/or criminal justice system apart from delays: For the question, is the civil/criminal justice system considered efficient, at least by the public, the answer depends on whom your ask, but will often be "no." On the question of whether it is efficient, the answer depends on which efficiencies we are measuring. On the issue of the overall cost/benefit ratio, there are arguments on both (or several) sides, as reflected elsewhere in this article. But if we narrow efficiency to whether the system rewards the victim and accurately imposes the costs on the wrongdoer, the answer in too many instances is "no." In what may be one of the more reliable studies (gathered by law professor David Hyman but based on data generated by medical schools), the evidence paints a bad picture of the American legal system's efficiency:
-about four percent of hospital patients suffer an adverse event, 50 percent of which are preventable and 25 percent of which are caused by negligence; -thus, one percent of hospital patients are victims of negligence, with consequences ranging from complete recovery within one month (46 percent of those injured) to death (25 percent of those injured), amounting to an estimated 200,000 deaths yearly in the United States caused by medical negligence; -about two percent of those negligently injured file a claim, with the percentage increasing as the severity of the injury increases; -while only a small number of the truly injured patients sue, a substantial majority of the suits filed involved no negligence and/or no injury; -comparing the two, the second problem is dwarfed by the first-for every invalid claim filed, seven valid claims go unfiled; -for the cases filed, the best predictor of the size of the award is the severity of the disability, not the presence of negligence (although Professor Hyman does not explain how the study determined that the judge or jury got it wrong); -for every dollar that goes to an injured patient or the heirs, two dollars are spent getting it there. No matter what reforms are implemented, the task of making the system efficient without sacrificing justice may be problematic. However, to the extent that negative studies blame the law or lawyers for these results, Lawrence Friedman's point is well taken that lawyers did not create the current system, but merely responded to the advances in science and technology, and to societal demands. 3 1 That is not to say that lawyers aren't part of the problem (for example, with frivolous lawsuits), but only that lawyers did not create the science that made negligence law possible.
c. Eliminating nuisance suits: It is axiomatic that defendants have inherent burdens in being defendants. The burdens vary with the case, influenced by:
-The lawsuit's complexity, including the nature of the claim (antitrust claims are more complex than most breaches of contract); the number of additional parties; the need to assert counterclaims or crossclaims; -Defendants resources relative to this complexity; -Discovery (both plaintiffs and defendant's) which even in a simple two-party lawsuit may be expensive, intrusive and time consuming; -The supersedeas bond in the event defendant loses at trial and wishes to appeal;
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-Concerns about later liability because of preclusion, thus increasing the need to put up a strong defense.
Scientific and technological improvements-photocopiers, word processors, email, demonstrative evidence-have increased these burdens in recent decades, but to the extent a defendant finds itself in a legitimate dispute, the burdens are unfortunate but for the most part necessary. A significant problem is the frivolous or nuisance lawsuit, aimed at nothing more than coercing a settlement in order to avoid these burdens. Nuisance suits are those lacking merit, either because the defendant has suffered no compensable damage or because the defendant did not cause it. The motive in filing the suit is the hope of negotiating a "nuisance-value" settlement, which may be anywhere from a few thousand dollars for a routine lawsuit, up to several tens of thousands of dollars for more complex cases. Nuisance value may be determined by any means the parties choose, but is often based on defendant's estimated costs in preparing for and going through trial. Some critics of the current American system believe the nuisance settlement has done more real harm to the American legal system than the more disputed claims about runaway juries. 3 3 The nuisance settlement must be distinguished from settlements in which defendant firmly denies liability and may indeed feel blameless, but nonetheless pays a large portion of plaintiffs claim based on defendant's estimate of the chances of being found liable. Although these defendants may come away from the case angry, few if any advocates of tort reform are arguing overtly on their behalf. On the other hand, much of the results of tort reform will benefit these defendants just as much as those who are victims of the nuisance suit.
One other aspect of nuisance litigation-seldom if ever written about-is the nuisance defense, raising frivolous arguments throughout the pretrial phase and possibly into the trial or appeal. Some defense lawyers and clients will argue that this is no more than conducting a proper defense, that is, pursuing an argument until the evidence demonstrates its falsity. But the same can be said of the frivolous plaintiffs claim. Although plaintiff or any opposing party may ask the court to eliminate frivolous claims early in the case, many courts are reluctant to act until discovery is concluded. Because frivolity deals more with grays than blacks and whites, this problem is not easily resolved. It is nonetheless a factor in the nation's litigation costs.
B. Alternatives to Courts
Alternative Dispute Resolution (ADR) schemes vary among jurisdictions, as do the requirement for the people administering them. 
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Mediation is the parties' attempt to reach an agreement with the help of a mediator-a "third party neutral" who serves to facilitate communication and negoti-mini-trial, 3 6 the moderated settlement conference, 3 7 negotiation, and private judging. ADR clauses are now included in many standard contracts with banks, insurance companies, utilities providers, and so on. Whether the clause is binding, that is, whether the other party may ignore it and sue, depends both on the clause's drafting and the nature of the contract. Properly drafted arbitration clauses that indicate the parties agreement for mandatory arbitration (that is, they exclude litigation), are enforceable in both state and federal courts in the United States, subject to exceptions such as waiver, and statutory exceptions for certain contracts. 
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The mini-trial is non-binding, similar to a summary jury trial, but conducted in private and argued not to a judicial functionary, but to the parties themselves; Mini-trials are argued by the parties' counsel, and argued to the parties themselves; thus the only required training is to be in a dispute. A variation on this is the summary jury trial-a shortened trial with non-binding results that will give the parties a jury ' 41. Some state remedies, particularly for consumer claims, required a "cooling off" period during which negotiation must be attempted. The Texas Deceptive Trade Practices and Consumer Protection Act, for example, requires consumers to provide notice to the prospective defendant sixty days prior to filing a lawsuit, and during ADR, courts may insist on some schemes including mediation, negotiation and the judicial settlement conference. Others occur on the parties' initiative, including the mini-trial and the collaborative process. Some-arbitration in particular-are used as alternatives to litigation, and have become common both in routine disputes such as credit card claims and homeowner's warranty claims against the builder, and in larger cases such as employment (both individual employment complaints and large labor disputes), environmental cases and commercial disputes. ADR has also found its way into criminal cases. In many states, people claiming to be crime victims are encouraged (and the defendant may be required) to mediate.
4 2 Other ADR schemes, such as using a special judge or conducting a mock trial, are voluntary.
II. THE COSTS OF COURTS
The broader report from which this section is drawn looks in detail at both micro and macro costs, that is, the costs to the consumer for filing and paying other fees during litigation and arbitration, and the taxpayer costs of financing the judicial and prosecutorial system. This article briefly summarizes individual consumer costs and focuses on court funding.
A. Micro Costs-The Impact on the Legal Consumer
Court costs in the United States have a very rough uniformity. One plaintiff suing one defendant in a district court (state or federal) must pay from $100 to $200, with personal service of summons by a sheriff typically costing $50 to $100. Small claims courts tend to have lower filing fees but similar service-of-process fees, although a lower-cost service by mail is usually available for all courts. Later fees can include a jury fee, exhibit fees, an appeal bond, a supersedeas bond to secure the judgment (and stop execution) pending appeal, court reporter fees for the trial transcript, fees for abstracting and executing on the judgment, and a number of costs during discovery for court reporters, audio-visual crews, and so on. Some of these fees may be waived for low income litigants. Most jurisdictions post 
B. Macro Costs-the Impact on the United States Government and the Economy
CQ Weekly, published by Congressional Quarterly, reported that, "With the 'tort reform' battle long on hype and short on data, experts say lawmakers first move should be attacking the information gap." 4 The magazine examines a number of tort reform claims as quoted by elected officials, the insurance industry, plaintiffs' lawyers and others, and then examines the source cited for each claim. With every claim cited, the article highlights faulty premises, faulty data, or both, and concludes that the current debate is little more than a public relations war founded on unreliable data. With that in mind, three reports are briefly summarized below.
The Towers Perrin Report
Within certain interest groups, especially insurers and businesses, the Towers Perrin Report is the most-often quoted study. These figures must be read in light of their methodology, which suggest data errors that would both increase and decrease the estimates. First, costs estimates are limited to the costs incurred by liability insurers, and do not include (1) the public costs of funding the court system; (2) costs to plaintiffs that are not recovered in judgments; (3) costs to defendants not reimbursed by insurance; and (4) perhaps most significantly, private and public costs of tort victims who never pursue their claims for whatever reason. These omissions, of course, reduce the cost estimate significantly.
A second methodology question goes to the Report's use of "incurred losses" rather than "paid losses." Incurred losses reflect both payments and the collective change in insurance reserves as a result 43 The Report justifies this by claiming that to measure merely paid claims would understate the true costs because, in order to argue otherwise, one would have to posit that insurers knowingly set reserves too high. We do not believe this is the case. In fact, some rating agencies believe that current insurance industry reserves are, in total, deficient.
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The Report cites no authority for this.
A third methodology question is the Report's use of GDP as an index for measuring American tort costs, a phenomenon which includes foreign parties-both plaintiff and defendant-and foreign insurers. There is no data as to whether foreign parties' participation in American litigation is more or less than their participation in the American economy, but the tort reformers' argument that America is the venue of choice suggests that GDP may be an arbitrarily low index that exaggerates the Report's conclusions.
The tone for the Report is best stated in one of its introductory statements that "[olver the last 50 years, tort costs in the U.S. have increased more than a hundredfold."
The Report makes no attempt, and in fact does not address, the costs of tort injury at a time when tort victims went largely uncompensated because, among other factors, science and medicine were unavailable to prove the injury. To conclude that it has increased a hundredfold assumes that the "costs" were almost nil before 1950, when in fact much of the damage that drove the development of tort law occurred prior to 1950, with the costs then being borne by the victims.
The Costs of Contract Litigation
The National Center for State Courts studied civil trials in a 46 county area, limited to claims regarding contracts or similar agreements such as leases or partnerships. The 46 counties surveyed represent roughly 25 percent of the United States population. There were 2,471 contract-related disputes in those 46 counties in 2001, and the median award in litigated cases was $78,627. The number of 47. Id. at 7. 48. Id. at 7. 49. Id. at 2. The Towers Perrin Report makes no distinction as to what aspects of tort litigation should be reformed. It does have a short disclaimer that the Report should not be read as calling for reforms or representing any particular point of view. The disclaimer is somewhat contradicted by the Report's rhetoric. It notes, for example, that the current trend is class action lawsuits against boards of directors and publicly traded companies which will not abate without "sweeping reform"; the Report offers two examples-"claims against pharmaceutical companies for the alleged ill effects of drugs and actions against food establishments for obesity-related injuries." Id. at 3. Once again McDonald's is the straw dog with no mention of claims like those filed against Enron, WorldCom, Tyco and others. So much for objectivity. cases (2,471) multiplied by the median award ($78,627) is $194,287,317. We can make a crude estimate for the United States by multiplying this total (which represented 25 percent of the United States population) by four, and that total is $777,149,268, which is a rough estimate of the cost of contract litigation in the United States for 2001.50
The Census Bureau Report of State and Federal Government Court Costs
In addition to the decennial census, the United States Bureau of the Census conducts periodic surveys of various matters of public interest ranging from government to private finance to health. In 2004, the Census Bureau published its conclusions regarding the state and federal government costs in operating and staffing their courts. The report was based on data compiled from the Census Bureau's annual surveys of governmental finances and employment, based on a survey sample from the 1997 Census of Local Governments, reporting costs as of the budget year 2001. The sample comprised large units of government in all 50 states which were sampled with certainty and smaller units selected with a probability proportional to the unit's expenditure. The total number of local governments in the finance sample was 7,002, and the number of local governments in the employment sample was 10,574. The study attempted to measure government expenditures on "judicial and legal services," defined as including all civil and criminal courts and activities associated with courts such as law libraries, grand juries, petit juries, medical and social service activities, court reporters, judicial councils, bailiffs, and probate functions. It also includes the civil and criminal justice activities of the attorneys general, district attorneys, states' attorneys, and their variously named equivalents and corporation counsels, solicitors, and legal departments with various names. It excluded legal units of noncriminal justice agencies, whose functions may be performed by a legal services department in other jurisdictions (such as a county counsel).
The study found $10.23 billion in federal judicial and legal expenditures, $14,444 billion in state expenditures, and $15,938 billion in local expenditures, for a total of $40.61 billion. State and local governments spent two percent of their budgets for judicial and legal services-the equivalent of $132 per capita. The survey also measured the number of judicial and legal service employees and found 57,953 Legal aid funding in civil cases is supplemented by private donations and grants, but those are generally not public funds. Indigent criminal defense is more difficult to tally. Because criminal defense is constitutionally mandated, much of the budget comes from state or local governments. The most recent nationwide survey was in 1982 and is no longer valid. When the United States Justice Department attempted a similar survey in 1999 it ran into insurmountable data collection problems. Two years of efforts produced an estimate of the costs in the nation's 100 largest counties, and included findings that (1) within those counties, $1.2 billion was spend in 1999 to handle an estimated 4.2 million cases; (2) this amount is three percent of the total criminal justice expenditures in those counties in 1999 ($38 billion total costs of criminal justice in 100 largest counties; $65 billion total cost of criminal justice nationwide); and (3) those 100 counties account for 42 percent of the United States' population, and 44 percent of the population with incomes below the poverty level, and a slight majority of the crimes committed in the United States. 3
Increase/Decrease Over 20 Years
There is no reliable studies as to current overall costs, and there is no reason to believe that studies of data from 20 years ago are any more reliable. Accepting the Towers Perrin Report's conclusion that costs to insurers have increased over the past 20 years (which is no doubt true), imposing this conclusion on the entire economy is purely speculative. First, the rise in costs to insurers no doubt includes payments for injuries such as those caused by toxins that were incurred in the past, but only recently borne by the tortfeasor. If the calculation comparing 1984 to now were to include all measures of costs, including the costs to victims who were not compensated until toxictort litigation developed, it is almost impossible to compare one time to another.
A more reliable number, limited to government funding for the federal courts, comes from the Administrative Office of the Federal In spite of the lack of reliable data, it is an easy conclusion that the cost of putting on a lawsuit has increased over the past 20 years because of changes in technology that have created broader discovery opportunities and high-tech demonstrative evidence. Similarly, the costs to state and federal governments of budgeting the courts, prosecutors and public defenders office has also increased over the past 20 years. Congress and a number of state legislatures are, in effect, reducing court budgets by failing to fund them at a rate that will keep pace with demands for more judges, more employees, and more technology. 54 The studies claiming to measure "justice" costs as a function of the economy are misleading in many ways. One primary flaw is that instead of measuring overall economic impact, the studies merely measure the cost to one segment of the economy and fail to address the admittedly intangible costs of the alternatives. In examining the costs of asbestos litigation, for example, studies point out that the resulting corporate bankruptcies cost 52,000 to 60,000 jobs, but failed to consider now many new jobs were created in the economy by companies manufacturing alternatives. 5 5 Anti-tort rhetoric invariably fails to address the economic impact of having no legal remedy, or of the beneficial safety measures that result from tort litigation. But the studies and resulting rhetoric on the consumer and trial lawyer side are also unreliable in many instances. This results in a public policy debate that will generate results based on passion and misinformation.
III. THE SERVICE PROVIDERS
The availability and costs of advocacy, whether done by the party, by an attorney, or by a non-attorney is a third crucial compo-nent in measuring the delivery of justice. This section is the most abbreviated from the full report, partly because its contents are more widely distributed than the information in the other sections. Readers wanting the longer version may contact the author.
A. Private Attorneys
Legal consumers who do not qualify for free or reduced-fee services will have to employ a private attorney. Fee arrangements vary, but include hourly fees and for certain cases, a fixed amount. For a limited category of cases such as personal injury and wrongful death, lawyers charge contingency fees which are based on a percentagevarying from 33 to 50 percent-of the client's recovery after costs are subtracted. The contingency fee makes litigation possible for people who could not otherwise afford it, and accordingly has been praised and condemned. Lawyer advertising has been possible as a constitutional right since 1977,56 and like the contingency fee has been heralded as making services both lower cost and more available, and in turn vilified as promoting litigation. 5 7 Lawyer fees are regulated to a limited extent but remain largely a matter of private contract law.
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This rule, however, applies only to the attorney-client fee agreement and not to the assessment of attorney fees from another party who is not the client. Thus, if a losing defendant is ordered to pay plaintiffs attorney fees, the general standard is reasonableness, which is more restrictive than the unconscionability standard applied to the attorney-client fee agreement. For these instances, attorneys must prove their charges as part of the claim and courts often reduce the fees awarded. State and federal laws also place limits on attorney fees that must be paid by the losing party. 5 9 These explanations and legal 57. Lawyer advertising is regulated by state law, but good examples of that regulation are found in ABA Model Rules 7.1 -7.3. These rules generally allow the advertising of services through written, recorded or electronic communications including public media, so long as the communication is not false or misleading. A lawyer generally may not, in person or by telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive is the lawyer's pecuniary gain. Thus, lawyers may advertise but are limited in making personalcontact solicitations. Other limits in some states include barring the use of actors to portray clients, limiting claims of past successes, and barring referral to jury verdicts that were later overturned on appeal or substantially reduced.
58. In general, the only regulation of the attorney-client contracting power is that (1) attorneys must explain, preferably in writing, the basis for the fee and any other charges; (2) the attorney may not make false or misleading representations or omissions about the attorney or the services provided; and (3) fees may not be unconscion- cites should not compel a conclusion that excessive attorney fees are not an issue in the United States. Local bar organizations routinely have arbitration panels that, without cost, will review client complaints about excessive fees. On a larger scale, economic studies often criticize attorney compensation as one problem in both the cost of legal services, and its unavailability to the middle class client. 60 
B. Legal Aid and Public Defenders
The United States Constitution's Sixth Amendment guarantees legal counsel in criminal prosecutions. This guarantee has not always been read to require free counsel, but merely the right to have counsel. It now requires appointed counsel for indigents in cases where incarceration is possible. 6 ' There is no constitutional requirement for counsel in civil cases. The only legal requirement is found in the Legal Services Corporation Act. In qualifying cases, free legal help is furnished along three basic systems: (1) the staffed legal aid or public defender model, where attorneys are full-time employees; (2) the private contract model, where individual attorneys or law firms agree to provide some or all of the jurisdiction's indigent attorney work; and (3) the appointed counsel model, where the court assigns attorneys who are then paid by a court or county fund (this is common in criminal defense and rare in civil matters 6 3 ). For criminal defense, urban areas tend to use the staffed office model, while in rural areas the assigned counsel model is more common. a legal aid office offers these services does not mean that it is adequately staffed to handle the demand, and a number of otherwise eligible clients are routinely turned down because of the client overload. Estimates are that less than one-fifth of the needs of eligible clients is met-the Bronx Legal Aid Society, for example, has a two-and-a-half year waiting list for divorces. 6 5 Criminal defendants in felony cases and some misdemeanor cases are provided with attorneys, at least for the trial level. Free attorneys may not be available for the appeal, although several public defender offices and law school clinics now do criminal appeal defense. Capital murder cases involving the death penalty, which would dictate the highest need for the assistance of counsel at every level, are sometimes without attorneys, or at least adequately trained attorneys. Professor Rhode cites the misconception that minimallyqualified defense attorneys will at least prevent the innocent from being convicted, and then points out recent post-conviction exonerations through DNA evidence. For the delivery of legal services to low-income people, the primary organization in the United States is the Legal Services Corporation and its regional affiliates. 6 7 Other organizations include the National Legal Aid and Defender Association, providing funding for both civil and criminal matters; 6 8 the American Bar Association Division for Legal Services, providing funding for civil and criminal matters; 6 9 the American Bar Association Division on IOLTA; 7 0 IOLTA.org-Leadership for Equal Justice; 7 1 state programs, such as the Texas Equal Access to Justice Foundation, which administers funds from IOLTA accounts and other sources. 72 In spite of these organizations' support, the funds are being cut back. For FY 2006, President Bush recommended funding of $329 million, a five percent cut from FY 2005. 73 Although the United States has had a federally-funded legal aid system since the time of President Nixon, and many locally funded ones before that, there remains significant opposition to these services, and on multiple grounds including that it increases litigation, that it is inefficient when compared to cash entitlements through which the poor could choose to pay for legal services or pay for some other commodity, and, of course, that it unjustifiably helps deadbeats.
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Legal representation for low income clients is also provided by private volunteers under state and local bar association pro bono programs, 75 law school legal clinics, 7 6 interest groups focused on specific subjects like civil rights, 7 7 and to a limited extent by church organizations. 7 8 Middle class legal consumers may also have legal-service benefits through their employment. 7 9 IV. CONCLUSION Measuring access to justice is as elusive as measuring justice itself. The 47 page report from which this article is drawn merely highlights the more important issues. Studies on access to justice, in various conceptions, fill volumes for popular reading and untold amounts of paper and electronic data for not-so-popular reading, all doing little more in the past 20 years than fuel arguments.
Many questions remain. Is the current tort docket a litigation explosion, or merely the proper application of law to injuries now that medicine and technology can establish causation? Is the Americanized-version of the English law court system efficient in resolving twenty-first century disputes? How much should litigation cost the consumer and the economy? Whatever the dispute-resolution system, how can legal advice and advocacy be made available?
A few answers emerge, unpleasantly. On the tort system, even some critics acknowledge that the run-away jury is a myth. The problem is the nuisance lawsuit, and it exists only because deeppocket defendants are inclined to settle rather than force the plaintiff to face the consequences of pursuing a frivolous claim. On accessible legal help, lower-income Americans have access only to a small number of legal remedies in mostly simple cases. Middle-income Americans, ineligible for government-funded attorneys, have less access. Perhaps most foreboding for access to justice, Congress and some legislatures are attacking the judiciary on jurisdictional, economic and personal grounds.
Americans, particular American lawyers, believe we were born into a system founded on the rule of law. Contemplating globalization, we like to believe the American legal system offers an adversarial model with features worth emulating. Current studies, though ambiguous, undermine those beliefs. To the extent these questions are data driven, we must gather accurate numbers and argue them accurately. Once armed with better information, we must consider where we are and where we need to be. The discussion must occur in our bar associations, in our legislatures, and in international conferences where we can learn, and perhaps have something to offer. 
